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COSTS AND FEES ALLOGATION WITHIN THE
ARBITRAL AWARD

By Datuk Professor Sundra Rajoo!"

[1.1] INTRODUCTION: WHAT CONSTITUTES “COSTS” IN ARBITRATION

The concept of “costs” in arbitration constitutes a multifaceted framework that has achieved
substantial harmonisation across leading common-law jurisdictions, notwithstanding meaningful
differences in statutory formulation and institutional application.

The definitional scope of recoverable costs has evolved significantly over the past two decades,
reflecting the increasing sophistication and commercialisation of international dispute resolution
mechanisms.

Understanding what constitutes “costs” is foundational to evaluating the principles governing their
allocation and the discretionary authority tribunals exercise when apportioning these expenses
between disputing parties.

Under the UNCITRAL Model Law on International Commercial Arbitration, which has been adopted
and adapted by numerous jurisdictions including Singapore, Hong Kong, Australia, and Canada, the
term “costs” encompasses a deliberately capacious definition."”!

This definition, refined through decades of practice, includes: the fees and expenses of arbitrators; the
costs of expert advice and assistance required by the tribunal; the reasonable travel and other
expenses of witnesses; the administrative fees and expenses of arbitral institutions; and the legal and
other costs incurred by the parties in relation to the arbitration, measured by a standard of
reasonableness determined by the tribunal itself.

Article 40.2 of the UNCITRAL Rules” provides that the “costs of arbitration” include:

“(a) The fees of the arbitral tribunal to be stated separately as to each arbitrator and to be fixed by the
tribunal itself in accordance with article 41;

(b) The reasonable travel and other expenses incurred by the arbitrators;

(c) The reasonable costs of expert advice and of other assistance required by the arbitral tribunal;

(d) The reasonable travel and other expenses of witnesses to the extent such expenses are approved by
the arbitral tribunal;

(e) The legal and other costs incurred by the parties in relation to the arbitration to the extent that the
arbitral tribunal determines that the amount of such costs is reasonable;

(f) Any fees and expenses of the appointing authority as well as the fees and expenses of the Secretary-
General of the PCA. 3.

In relation to interpretation, correction or completion of any award under articles 37 to 39, the arbitral
tribunal may charge the costs referred to in paragraphs 2 (b) to (f), but no additional fees

The significance of this inclusive approach lies in its recognition that modern arbitration—
particularly complex, multi-party, and transnational disputes—encompasses far more than the
traditional categories contemplated by earlier legislative frameworks.
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Tribunals now regularly confront novel cost categories: litigation funding fees, technology assisted
document review expenses, virtual hearing costs, expert witness preparation, and the deployment of
artificial intelligence in document analysis and legal research.

The allocation of costs and fees occupies a central yet frequently contentious place within
international arbitral awards. Beyond the substantive resolution of disputes, parties often regard the
tribunal’s decision on costs as the final measure of procedural fairness and commercial justice.

Arbitration, as a privately funded dispute resolution mechanism, inevitably requires parties to
shoulder significant financial burdens, including tribunal remuneration, institutional charges, legal
representation, expert assistance, and ancillary procedural expenses. The question is not whether such
costs arise, but rather how they are distributed once the dispute has been adjudicated.

Unlike court litigation, arbitration lacks universally uniformity governing cost allocation. Instead,
arbitral tribunals operate within a broad discretionary framework shaped by the parties’ agreement,
the procedural law of the seat, institutional rules, and evolving international practice.

This flexibility, while valuable, also produces unpredictability. As a result, cost determinations
frequently become a secondary battleground, especially in high-value or procedurally complex
arbitrations.

Across jurisdictions, the issues of reasonableness and proportionality of costs prevail and must be
contended with overtly, in order to ensure fairness in the arbitral process. Legal costs extend beyond a
mere correlation between the quantum of the dispute and the costs ultimately awarded.

A comprehensive assessment of legal costs necessitates a thorough examination of all attendant
circumstances of the legal proceedings.

While the monetary value of the dispute undeniably constitutes a significant consideration,
particularly in evaluating the reasonableness of the legal mandates undertaken, it is also imperative
to account for every other relevant factor that transpired throughout the litigation.

The ‘loser pays’ principle, tempered by a careful consideration of the parties’ conduct, aims to ensure
fairness, discourage frivolous litigation, and ultimately indemnify the successful party.

The expansive interpretation of recoverable costs, as seen in recent judgments, signals a move towards
ensuring that a party who has been wronged and has succeeded in the arbitration is made whole,
reinforcing the integrity and efficacy of the arbitral process.

The following discussion examines the competing theoretical approaches to cost allocation in
international arbitration, outlines the dominant models adopted in practice, and distils practical
guidance for legal practitioners navigating cost submissions and awards.

The discussion culminates in an assessment of how tribunals can balance discretion, proportionality,
and fairness when allocating costs within the arbitral award.

[1.2] STATUTORY FORMULATIONS ACROSS COMMON LAW JURISDICTIONS

India: Section 31A of the Arbitration and Conciliation Act 1996

India’s approach to defining and regulating costs underwent a transformative reform through the
Arbitration and Conciliation (Amendment) Act, 2015. Section 31A(1) of the principal Act provides that
“costs” include the fees and expenses of arbitrators, courts and witnesses; legal fees and expenses;
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administrative fees of institutions supervising arbitration; and “any other expenses incurred in
connection with the arbitral or court proceedings and the arbitral award” "

This formulation is notably expansive, utilising the catch-all category of “any other expenses” to
accommodate the evolving nature of costs in contemporary arbitration. . Judicial decisions have
affirmed the wide discretion vested in arbitral tribunals, while emphasizing the need for a judicious
exercise of such discretion.

The 246th Law Commission of India’s Report, which precipitated these amendments, identified a
critical deficiency in pre-amendment practice: the traditional reluctance of arbitrators and courts to
award realistic, market-based costs."!

The amendment introduced the statutory “costs follow the event” principle in Section 31A(2), subject
to the tribunal’s discretion to depart therefrom for reasons recorded in writing. Significantly, the
amendment removed provisions that had previously permitted parties to contract out of prescribed
fee scales, thereby asserting a public-law interest in cost certainty and proportionality.

England and Wales: Sections 59-65 of the Arbitration Act 1996

The English regime partitions costs into two analytical categories, each with distinct legal
consequences. Section 59(1)(a) defines “the costs of the arbitration” as comprising the fees and
expenses of arbitrators and institutional administrators.

Section 59(1)(b) separately identifies “the parties’ legal or other costs,” encompassing representation
expenses, disbursements, and associated professional fees.!®

English law further recognises a permissive category of “other costs” under section 59(1)(c), which has
proven extraordinarily elastic in tribunal application. The court in Essar Oilfields Services Ltd v
Norscot Rig Management Pvt Ltdlestablished that litigation funding fees, incurred by a successful

claimant to finance its arbitral prosecution, constitute recoverable “other costs”.[®!

This decision has catalysed subsequent recovery of funding costs across English-seated arbitrations
and has influenced practice in other jurisdictions.

Section 61(2) of the Act confers upon tribunals broad authority to allocate “costs of the arbitration”
between parties, absent contrary agreement. The statute prescribes a “general principle” that costs
follow the event, subject to the tribunal’s discretionary departure where circumstances warrant.
Sections 63 and 64 further regulate the assessment of party costs, requiring tribunals to act with
reasonableness and proportionality.

Singapore: Bifurcated Framework under the IAA 1994 and Arbitration Act 2001

Singapore maintains a jurisdictional bifurcation between domestic and international arbitration. The
International Arbitration Act 1994 (IAA) governs international commercial arbitrations and adopts the
UNCITRAL Model Law framework.

Neither the IAA nor the Arbitration Act 2001 (domestic) contains an exhaustive statutory definition of
“costs,” instead deferring to institutional rules and the Model Law principles."”! Institutional practice
has supplied the definitional clarity.

The SIAC Rules 2016, Rule 35, provide that “costs of the arbitration” include: the tribunal’s fees and
expenses; the Emergency Arbitrator’s fees (where applicable); SIAC’s administration fees and




expenses; and party representation costs, expert fees, and tribunal-appointed expert fees, subject to a
determination of reasonableness.!!

The Singapore High Court has consistently affirmed that tribunal discretion in costs determination is
extensive and courts intervene only upon narrow procedural grounds.™"

Hong Kong: Section 74 of the Arbitration Ordinance (Cap 609)

Section 74 of the Arbitration Ordinance provides that an arbitral tribunal “may include in an award
direction with respect to the costs of arbitral proceedings,” and may direct “in what manner the costs
are to be paid”."?'The statute does not provide a prescriptive definition of “costs,” instead requiring
that tribunals assess “reasonable costs.”

Article 34 of the HKIAC Administered Arbitration Rules 2018 furnishes institutional guidance,
stipulating that “costs of the arbitration” are to be determined “having regard to all relevant
circumstances,” and that costs claimed “shall be reasonable in amount and reasonably incurred.”

Section 74(7) expressly permits assessment on the indemnity basis where parties so agree or
circumstances warrant, representing a departure from the default “party and party” basis.[**

Australia: Uniform Commercial Arbitration Acts and International Arbitration Act 1974

Australia has adopted the UNCITRAL Model Law through its uniform Commercial Arbitration Acts
across States and Territories, and maintains a distinct International Arbitration Act 1974 (Cth) for
cross-border disputes.!*”!

Section 27 of the uniform Acts grants tribunals broad discretion to award “costs of the arbitration,”
defined in accordance with Model Law principles.

The recent amendments to the International Arbitration Act 1974 have clarified the tribunal’s cost-
fixing authority, deleting outdated reference to “taxation” and affirming that “an arbitral tribunal is

not required to use any scales or other rules used by a court when making orders in relation to costs”.
[16]

This formulation explicitly recognises that arbitral cost assessment operates according to distinct
principles from court-based litigation, affording tribunals substantially greater discretion.

[1.3] UNIVERSALLY ACCEPTED PRINCIPLES ON REASONABLENESS AND PROPORTIONALITY IN COSTS
AWARDS

Across common-law arbitral seats, an overlapping consensus has emerged regarding the principles
governing the reasonableness and proportionality of costs.

While institutional rules and legislative formulations vary in emphasis and formulation, tribunals
consistently apply four foundational criteria:

(1) thereasonableness of costs incurred for effective legal representation;

(2) proportionality to the complexity and technicality of the dispute;

(3) proportionality to the scope and number of issues raised; and

(4) proportionality to the monetary value of the dispute. These principles function both as constraints
on cost awards and as devices facilitating tribunal discretion in response to case-specific
circumstances.

SE————————————



Reasonableness of Costs for Effective Representation

The reasonableness requirement embodies a normative judgment that costs should reflect the
necessities of proper advocacy rather than tactical escalation or inefficiency. Tribunal assessment of
reasonableness typically examines amongst others:

(1) the nature and complexity of tasks undertaken;

(2) the seniority, experience, and hourly rates of counsel;

(3) the presence or absence of duplication of effort among counsel;
(4) thereasonableness of expert fees relative to market rates; and
(5) the degree of adherence to procedural timetables.™”!

English jurisprudence has long enforced this standard through evolving case law. The Court of Appeal
in Danilina v Chernukhin [2018] EWCA Civ 1802, endorsed the proposition that arbitrators possess a
broad “margin of appreciation” in evaluating whether costs incurred were reasonably necessary in
light of the dispute’s demands. Appellate or supervisory courts should intervene sparingly on this
question.*®

Singapore’s High Court in VV v VW, articulated a parallel principle when it acknowledged that while a
costs award may be challenged if it is “patently unreasonable” or “shocking to the conscience,” the
threshold for intervention is exceedingly high. That said, the tribunals retain significant latitude to
assess the necessity of costs incurred during proceedings.™

Proportionality to Dispute Complexity

Complexity justifies elevated levels of legal and expert resourcing. Factors commonly examined
include:

(1) thetechnical or specialised nature of the subject matter;

(2) the presence of multi-jurisdictional or conflicts-of-laws issues;

(3) thevolume and density of documentary evidence;

(4) the requirement for expert evidence from multiple disciplines (engineering, economics,
accountancy, science);

(5) the number of parties and their procedural postures; and

(6) the number and sophistication of legal issues raised.”!

Tribunals in England, Singapore, and Hong Kong routinely recognise that a multimillion-dollar
engineering dispute spanning three continents and requiring expert evidence from five disciplines
justifies considerably higher legal costs than a straightforward breach-of-warranty claim involving

discrete contractual interpretation.

The ICC’s 2015 Commission Report on Costs affirms this principle as near-universal among
institutional practices."!

Proportionality to Scope of Issues Raised
Where parties raise numerous peripherals or ultimately unsuccessful issues, tribunals increasingly
exercise discretionary authority to impose costs consequences through issue-based allocation,

percentage reductions, or adverse costs orders for unnecessary interlocutory steps.

The LCIA Rules 2020 explicitly authorise this approach: Article 28.4 empowers tribunals to consider
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“any conduct which unnecessarily increases the cost or duration of the arbitration” when determining
cost allocation.

This principle operates as a behavioural incentive, discouraging parties from engaging in strategic
pleading in raising numerous frivolous claims merely to impose costs burden on opponents, knowing
that recovery is unlikely but hoping to increase the unsuccessful opponent’s total expenditure.

Where a claimant raises twenty numbered claims but succeeds only on three, tribunals increasingly
adjust the cost award to reflect this partial success, rather than awarding full indemnification.

Proportionality to Dispute Value

A foundational axiom especially in commercial arbitration, is that costs should remain proportionate
to the quantum in dispute. This principle prevents absurd outcomes where a party’s costs exceed the
claim value by multiples, rendering the arbitration economically irrational.

Tribunals commonly consider:

(1) whether costs exceed the claim value;

(2) the efficiency of pleadings and document production relative to the sums at issue;

(3) theeconomic rationale for particular procedural steps; and

(4) whether a party’s costs escalation was driven by legitimate complexity or tactical overkill.

The ICC Commission on Arbitration has pointed out that in a significant proportion of surveyed
awards, tribunals reduced claimed costs on the basis that they were disproportionate to the claim
value, even where the successful party had technically prevailed on merits.

[1.3] COMPETING PHILOSOPHICAL APPROACHES IN INTERNATIONAL ARBITRATION

International arbitration reflects an enduring tension between traditional autonomy-driven models
and contemporary efficiency-oriented frameworks.

This philosophical divide manifests acutely in the distinct cost-allocation regimes applicable to
commercial arbitration versus investment treaty arbitration, each responding to different legitimacy
concerns and policy objectives.

The Efficiency-Driven Paradigm and Rise of Tribunal Authority

Over the past two decades, arbitral institutions and national legislatures have progressively
emphasised efficiency, proportionality, and tribunal authority as central to arbitration’s comparative
advantage over litigation.

Key institutional developments include:

(1) mandatory proportional procedure provisions requiring allocation of resources commensurate
with claim value and complexity;®®!

(2) tribunal authority to curtail excessive discovery, repeated oral hearings, and voluminous written
submissions; temporal discipline through enforced procedural timetables; and

(3) progressive refinement of tribunal authority to sanction dilatory or obstructive conduct through

adverse cost orders.

Singapore and Hong Kong have been institutional leaders in this domain, promoting efficiency as a
competitive advantage for their arbitral seats.
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The SIAC Rules emphasise early case management, with the tribunal convening at the earliest
opportunity to establish a realistic timetable and procedural roadmap. The HKIAC similarly promotes
proactive tribunal engagement to prevent procedural sprawl.

England has encouraged tribunals to adopt civil-procedure-inspired guidelines ensuring
proportionality, balancing the traditional common-law enthusiasm for full factual development
against contemporary concerns regarding cost escalation.

The justification for this efficiency-driven paradigm is economic and institutional:

(1) excessive costs undermine arbitration’s utility for smaller disputes and developing-country
parties;

(2) procedural proliferation dilutes the autonomy benefits that arbitration promises relative to
litigation; and

(3) uncontrolled cost escalation makes arbitration inaccessible to parties of limited means,
potentially violating principles of equal access to justice.

Investment Treaty Arbitration: A Distinct Philosophy

Investment treaty arbitration has historically operated under a substantially different cost-allocation
philosophy, animated by distinct policy concerns.

Early ICSID Convention practice adopted the “American rule”. Each party bearing its own costs
regardless of outcome, motivated by concerns that imposing costs liability on unsuccessful claimants
(particularly smaller investors or developing-country entities) would create barriers to access to
justice. In so doing, it would disproportionately protect powerful host states from accountability.*"

However, this approach has undergone substantial revision since the 2010s. ICSID and UNCITRAL
tribunals increasingly adopt a modified “loser pays” approach, particularly where:

(1) claims are manifestly without legal merit;

(2) jurisdictional arguments fail;

(3) aparty’s conduct substantially increases procedural costs;

(4) a state is burdened with defending frivolous or speculative claims; or abuse of process is
established.™!

The shift reflects a maturation of investment arbitration jurisprudence and growing concerns about
frivolous claims, abusive treaty-shopping, and excessive costs imposed on respondent states.

Tribunals have come to recognise that unlimited cost-shifting in favour of unsuccessful claimants
creates moral hazard: speculative investors have insufficient incentive to conduct rigorous pre-filing
analysis, leading to a proliferation of questionable claims.”

[1.4] THE “COSTS FOLLOW THE EVENT” PRINCIPLE VERSUS “PARTIES BEAR OWN COSTS”:
COMPARATIVE ANALYSIS

The allocation of costs in arbitration globally reflects a spectrum of approaches, ranging from strict

adherence to the “costs follow the event” principle to the “American rule” permitting each party to bear
its own costs.

Neither philosophy has achieved universal dominance. Instead, international arbitration has evolved
towards hybrid solutions that blend outcome-based allocation with considerations of conduct,
proportionality, and reasonableness.

- ==



This spectrum reflects deeper choices about fairness, access to justice, and the proper function of cost-
allocation mechanisms.

The “Costs Follow the Event” (or “Loser Pays”) Doctrine

The “costs follow the event” principle operates on the premise that the unsuccessful party should
indemnify the successful party for costs incurred in pursuing or defending the claim.

This approach has achieved predominance in common-law jurisdictions and in most modern
institutional rules.

The ICC Commission on Arbitration in its empirical research found that in approximately 50% of
awards reviewed, tribunals applied the costs-follow-the-event principle as a starting point, thereafter
adjusting for conduct, proportionality, and other relevant circumstances.””

The rationale for this doctrine is multifaceted:

(1) it ensures that the successful party is not prejudiced by having to finance its opponent’s
unsuccessful claim;

(2) it createsincentives for parties to conduct rigorous pre-dispute analysis and to settle weak claims;
(3) italigns the party bearing costs with the party responsible for the dispute’s continuation; and

(4) it operates as a discipline discouraging frivolous or speculative litigation.

English courts have long endorsed this principle as foundational to the civil justice system, and

international commercial arbitration has adopted the English approach as the international standard.
[28]

The High Court of England and Wales in Veolia Water UK plc v Fingal County Council®!, stated that:
“The overriding starting position should remain that costs should follow the event. Parties who are
required to bring a case to court in order to secure their rights are, prima facie, entitled to the
reasonable costs of maintaining the proceedings. Parties who successfully defend proceedings are,
again prima facie, entitled to the costs to which they have been put in defending what, at the end of the
day, the court has found to be unmeritorious proceedings”

However, even jurisdictions and institutions formally committed to the costs-follow the-event
principle routinely depart from strict application.

The ICC Commission Report notes that while tribunals adopt the principle as a “starting point,” they
frequently adjust or modify the allocation based on:

(1) partial success by one or both parties;

(2) unreasonable or obstructive conduct during proceedings;

(3) failed settlement negotiations and Calderbank offer;

(4) the degree to which each party contributed to the efficiency or inefficiency of the arbitration;
and

(5) other “circumstances of the case.”

The Chancery Division of the High Court of England and Wales in The London Borough of Tower
hamlets v The London Borough of Bromley observed that "one should depart from the general rule
only where the needs of justice and the circumstances of the particular case require, and a measure of
caution is needed"
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The court in Dunne v Min for the Environment and Others” observed where a court considers that it
should exercise discretion to depart from the normal rule as to costs, it must do so on a reasoned basis
and indicate the factors which warrant such a departure.

A combination of factors is usually involved and while decided cases indicate the nature of factors
which may be relevant, these will be determined on a case-by-case basis.

The arbitral tribunal in Westland Helicopters Ltd v. Arab Organisation for Industralization® awarded
£18million against the losing party for he delayed the proceedings which lasted 13 years.

Similarly, the arbitral tribunal in Elgindata® where the arbitral tribunal asserted that:

‘It is now clear that a too robust application of the follow the event principle encourages parties to
increase the costs of the litigation or arbitration, since it discourages parties from being selective as to
the points they take. Because if you recover all your costs as long as you win, you are encouraged to
leave no stone unturned in your efforts to win.’

Lord Woolf M.R. in Phonographic Performance Ltd v Rediffusion Music Ltd®* modified the above
assertion when he explained that:

“..to the effect that where the successful party raises issues or makes allegations which have failed, he
may not only be deprived of some or all of his costs, but may be ordered to pay the whole or a part of
the costs of the unsuccessful.

In situations whereby the successful party was unsuccessful in a major issue that led to an increase in
the cost of the arbitration, the arbitral tribunal can depart from the principle that costs follow the
event. See the case of Forster v. Farquhar (1893) 1 QB 564. The attitude of the parties in the course of
the arbitral proceedings plays a significant role in whether the arbitrator will invoke his discretion in
departing from the general principle.”

Clarke J in Cork County Council v. Shackleton considered the circumstances in which it will be appropriate
to depart from the general rule that costs follow the event on the basis that a case is a “test case”.

In that case, the applicant had succeeded in having an award of an arbitrator, who had ruled in favour
of the third party in a planning matter, set aside in circumstances where this third party had raised a
public law issue but also had a direct commercial interest in the outcome of the litigation.

Clarke ] began by identifying what would constitute a test case for this purpose: Test cases can arise in
very many different circumstances.

Where there is doubt about the proper interpretation of the common law, the Constitution, or statute
law involving the private relations between parties, and where the circumstances giving rise to those

doubts apply in very many cases.

Then it is almost inevitable, as a matter of practice, that one or a small number of cases which happen
to be first tried will clarify the legal issues arising.

The “American Rule”: Each Party Bears Its Own Costs

Despite the tendency of tribunals to award at least a measure of legal costs to the prevailing party,
some authorities question the existence of any “costs follow the event” or “loser pays” rule®*

Despite these views, a detailed study of ICC awards concludes that where claimants were largely
successful, they were awarded a substantial portion of the arbitration costs in most cases (39 of 48
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cases) and a substantial portion of their legal costs in about two-thirds of all cases (24 of 38 cases)."!

The “American rule” requiring each party to bear its own legal costs and splitting the institutional
costs equally, operates as an outcome-neutral allocation mechanism.

Parties proceeding under this rule pay their own advocates and experts regardless of prevailing or
failing on the merits, though institutional and tribunal fees are typically shared equally or
apportioned based on utilisation.

The rationale underlying this rule emphasises access to justice: imposing cost liability on unsuccessful
claimants may deter meritorious claims by risk-averse or resource-constrained parties, creating
barriers to justice.

This concern proved particularly persuasive in early investment arbitration, where concerns arose
that cost-shifting would disproportionately burden developing-country investors or human-rights
claimants asserting novel legal theories.

However, empirical evidence suggests that the American rule has fallen into disuse in international
commercial arbitration, where access-to-justice concerns are significantly diminished.

Only a minority of institutional arbitrations and ad hoc proceedings apply strict American-rule
allocation.

Even where the rule is adopted, tribunals often qualify it by imposing costs consequences for
particularly egregious conduct (frivolous claims, abuse of process, obstruction).

Hybrid and Discretionary Approaches

Most contemporary institutional rules and common-law jurisdictions have adopted hybrid approaches
affording tribunals discretion to apply costs-follow-the-event as a rebuttable presumption, subject to
departure where circumstances warrant.

The prevailing approach in modern international arbitration adopts a qualified version of the “costs

follow the event” principle.® While success on merits remains the primary reference point, tribunals
retain broad discretion to adjust cost allocation based on the circumstances of the case.

Partial success, procedural inefficiency, unreasonable conduct, and refusal of genuine settlement
offer may all justify departure from a strict outcome-based allocation approach.

This approach provides structure and predictability while retaining flexibility to address case-specific
justice concerns.

The SIAC Rules exemplify this approach: Rule 35(c) provides that “costs” includes “the legal or other
costs of a party as determined by the tribunal” and Rule 38 affords the tribunal discretion to determine
cost allocation “having regard to all the circumstances of the case, including...the extent to which each
party has conducted the arbitration in an expeditious and cost-effective manner.”

[1.5] INSTITUTIONAL APPROACHES TO COSTS: RULES AND DISCRETION

Arbitral institutions have developed increasingly sophisticated and detailed cost-allocation
frameworks, reflecting decades of accumulated practice and normative refinement.

The rules also differ in the division of responsibility between the institution and the arbitral tribunal
for the final determination of costs.
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At the beginning of each arbitration, the arbitral institution administering the proceedings typically
fixes an advance on cost (also called a “deposit”) to be paid in equal shares by the parties (although, in
exceptional circumstances, a separate advance on costs can also be set).

The ICC Rules: Article 38 and the Discretionary Framework

The ICC Rules, Article 38, confer upon tribunals broad discretion to determine costs allocation “having

regard to all relevant circumstances,” specifically including “the extent to which each party has
conducted the arbitration in an expeditious and cost-effective manner.”"

This formulation emphasises both the outcome of the dispute and the parties’ procedural conduct as
cost-relevant factors.

The 2021 ICC Rules provide that the final award “shall fix the costs of the arbitration and decide which
of the parties shall bear them or in what proportion they shall be borne by the parties.*!

Appendix IV of the ICC Rules provides detailed illustrative examples of case management techniques
facilitating efficiency:

(1) phased disclosure;

(2) document-production limits;

(3) narrowed discovery parameters;

(4) expertbriefing and conferencing; and
(5) early mediation/settlement discussions.

Tribunals are encouraged to deploy these techniques and to consider parties’ responsiveness to
efficiency suggestions when allocating costs.

The Court (the arbitration institution’s decision-making organ) fixes the arbitrators’ fees according to

a published scale based on the amount in dispute and the complexity of the case; fees may be adjusted

upward or downward only in “exceptional circumstances”.*"!

SIAC Rules 2025: Integration with Procedural Management

The SIAC Rules 2025 integrate cost considerations with procedural management, mandating in Rule
32.1 that procedures be “conducted with due diligence and professionalism and further to the principles
set out in Rule 3.5(a) — Rule 3.5 (c).

Rule 3.5 provides:

“In all matters not expressly provided for in these Rules, the SIAC Court, the President, the Vice
President, the Registrar, the SIAC Secretariat and any Emergency Arbitrator and Tribunal shall act in
the spirit of these Rules and shall endeavour to ensure: (a) the fairness of the proceedings; (b) the
expeditious and cost-effective conduct of the arbitration proportionate to the complexity of the claim
and the amount in dispute; and (c) the enforceability of any award.”

Rule 57 defines costs comprehensively, and Rule 51.4 affords the tribunal discretion to determine cost
allocation having regard to the parties’ contributions to efficiency, the outcome of the case, and any
other relevant circumstances.!?

Notably, the SIAC promulgates detailed guidance on procedural efficiency, including schedules for
document disclosure, restrictions on expert number and scope, guidelines for witness examination
durations, and recommendations regarding virtual or hybrid hearings.
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Tribunals are encouraged to incorporate these guidelines into procedural orders and to penalise
through cost allocations parties that ignore efficiency guidance or adopt unnecessarily escalatory
procedural postures.

LCIA Rules 2020 and the “Conduct” Factor
The LCIA Rules distinguish between “Arbitration Costs” and “Legal Costs”.

Article 28.1 defines “Arbitration Costs” as the fees and expenses of the arbitral tribunal, the LCIA's
administrative charges, and costs of any expert appointed by the tribunal.*®! “Legal Costs”, defined in
Article 28.3, cover the legal or other expenses incurred by the parties themselves.!**!

The LCIA Rules confer broad discretion on tribunals, while specifically directing consideration of “any
conduct which unnecessarily increases the cost or duration of the arbitration” as a factor warranting
adjustment to default cost allocation.

This formulation operationalises the proposition that procedural misconduct: delaying tactics,
dilatory pleading, unreasonable document-production refusals, obstruction of witness examination,
may result in adverse costs consequences independent of the ultimate merits outcome.

The 2020 LCIA Rules provide for the arbitral tribunal to “decide the proportions in which the parties
shall bear” the costs of the arbitration (as fixed by the LCIA Court)!"!

Article 28.4 further requires that orders on costs be “reasoned,” obligating tribunals to articulate the
factors and reasoning supporting their costs determinations.

This requirement promotes transparency and permits supervising courts and future arbitrators to
assess whether cost awards reflect principled application of the Rules.

[1.6] SOFT-LAW FRAMEWORKS AND JURISPRUDENTIAL GUIDANCE

Beyond institutional rules and statutory provisions, a rich body of non-binding guidance has emerged
to inform cost assessment in international arbitration, including published tribunal awards,
institutional reports, practitioner guidelines, and academic commentary.

The ICC Commission Report on Costs

The International Chamber of Commerce Commission on Arbitration published in 2015 a
comprehensive report synthesising costs practice across 676 reviewed ICC awards spanning multiple
years and spanning jurisdictions and industry sectors.!*?!

Key findings include: approximately 50% of awards applied costs-follow-the-event as the primary
allocation mechanism; approximately 30% applied an apportionment approach reflecting parties’
relative success; approximately 10% applied an American-rule allocation; and the remaining awards
applied mixed or bespoke approaches.

The Report identified cost-relevant factors most frequently cited by tribunals:

(1) the outcome of the proceedings; the parties’ conduct and contributions to efficiency/inefficiency;
(2) whether settlement offers were made and rejected;

(3) the complexity of the dispute; whether preliminary objections succeeded; and

(4) the proportionality of costs to dispute value.
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Notably, the Report found that tribunals fairly routinely reduced successful parties claimed costs on
proportionality grounds, even where the party had prevailed on the merits.[*”

The CIArb Costs Guidelines

The Chartered Institute of Arbitrators (CIArb) published guidelines addressing costs assessment in
international arbitration, synthesising international practice and offering nonbinding
recommendations to arbitrators.!®!

The CIArb Guidelines emphasise that costs assessment requires balancing multiple considerations:

(1) ensuring the successful party is indemnified for reasonable costs;
(2) discouraging frivolous or unnecessary claims;

(3) maintaining proportionality to dispute complexity and value; and
(4) promoting procedural efficiency and good faith.

The Guidelines recommend that tribunals articulate clearly the cost-allocation methodology and
factors considered, particularly where departing from standard cost-follow-the event allocation.

They further recommend that parties submit detailed cost statements with supporting evidence
(invoices, timesheets, expert reports) sufficiently in advance of the hearing to permit tribunal review
and identification of disputed items.

Published Arbitral Awards as Jurisprudential Authority

While arbitral awards do not constitute binding precedent in a technical sense, major awards
addressing complex cost questions have achieved quasi-precedential status, influencing subsequent
tribunal practice.

For instance, the UNCITRAL tribunal decision in Philip Morris Asia Ltd v Australia (Award on
Jurisdiction and Admissibility, December 17, 2015) established influential jurisprudence regarding
cost allocation where abuse of process is established.

The tribunal’s reasoning regarding proportional cost-shifting, despite the respondent’s ultimate
success, has been cited and applied in numerous subsequent investment arbitrations.*"!

[1.7] THE 246TH LAW COMMISSION OF INDIA REPORT AND REFORM OF SECTION 31A

Judicial interpretation in India and other Model Law jurisdictions has reinforced the mandatory
character of the tribunal’s duty to address costs.

The tribunal must exercise its discretion regarding costs. It cannot simply decline to address the issue.

[50] Lord Mure in Smith & Co v. Liverpool and London and Globe Insurance Co.F" emphasized the
tribunal’s role as the final arbiter of costs.?

The tribunal’s authority extends to all submissions unless expressly excluded, allowing it to make
specific directions regarding interlocutory costs, payment timelines, and set-offs against substantive
awards.

The tribunal must specify the entitled party, the liable party, the amount or method of determining
costs, and the manner of payment. Additional directions may be included to ensure reimbursement of
costs advanced by the successful party.

- @ @ ==



While the tribunal enjoys broad discretion, this must be exercised judiciously and based solely on facts
established during the arbitration. The principle of delegatus non potest delegare generally prohibits
delegation of the costs’ decision, except where it is permitted by agreement or procedural law. Certain
statutes may allow for the taxation of costs to be delegated to a court or institution, but this however,
does not infringe upon the tribunal’s principal duty of determining costs.""!

Importantly, the tribunal’s power to award costs must be exercised through the award itself; either as
part of the substantive award or in a supplementary award.

Separate awards on costs may be subject to annulment proceedings, and if the substantive award is set
aside, the costs award shall cease to have effect.**

The failure to address costs does not imply that each party bears its own costs, but rather that the
tribunal has failed in its duty to adjudicate upon the same."

In such cases, the tribunal remains seized of the matter until the defect is remedied or the time for
requesting an additional award expires, as provided under Section 33(4) of the Arbitration Act."®!

Therefore, the arbitral tribunal’s power to award costs is not merely discretionary but stands as a
statutory obligation that must be diligently followed.

The tribunal must actively determine and allocate costs, ensuring that its discretion is exercised
transparently and in accordance with the governing legal framework.

A defining feature of contemporary arbitration practice is the expansive conception of “costs.”
Arbitral costs typically encompass the following:

(1) tribunal fees and expenses;

(2) institutional administrative charges;

(3) legal fees and related disbursements;

(4) expert and witness expenses; and

(5) reasonable incidental costs arising from the proceedings.

While tribunals enjoy authority to award these categories, recovery is generally limited to amounts
deemed reasonable and proportionate.

Excessive billing, duplication of effort, or inefficiencies embedded within time records may be

discounted, even where a party prevails within the dispute. The emphasis on reasonableness reflects a
broader trend towards cost controls in arbitral process.

India’s 2015 amendment to the Arbitration and Conciliation Act, Section 31A, represented a watershed
moment in Indian arbitration law, responding to findings by the 246th Law Commission Report that
Indian arbitral practice had chronically undercompensated successful parties for their actual costs.

The Pre-Amendment Landscape: Cost Inhibition in Indian Arbitration

Prior to 2015, Indian arbitral practice reflected significant reluctance by arbitrators and courts to
award full, market-based legal costs.

Multiple factors contributed to this inhibition:

(1) the Model Law provisions (adopted in 1996) afforded tribunals discretion without clear guidance;
(2) institutional rules offered limited specificity; and

(3) a cultural tradition of cost-restraint, originally derived from court practice under the Code of
Civil Procedure 1908, persisted despite arbitration’s different nature and policy objectives."”
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In 2005, noting the continuous failures by the courts and the tribunals to deal with the issue of cost
awards, the Supreme Court of India noted that it is expected from the tribunals and arbitrators to
make the most out of the provision and use it against the flowing of frivolous arbitration/litigation.

The practical consequence was deeply problematic:

(1) parties funding arbitrations bore substantial unrecovered costs, effectively subsidising
unsuccessful opponents;

(2) the expense of pursuing claims became prohibitive for resource-constrained parties; and

(3) the proportional deterrent effect of cost-shifting was substantially diminished."®

Section 31A(1): Inclusive Definition of Costs

Section 31A of the Act clarifies that both courts and arbitral tribunals possess the discretion to
determine:

(1) whether costs are payable by one party to another;
(2) the quantum of such costs; and
(3) thetiming of such payments.*®

The amended Section 31A(1) provides that “costs” include: arbitrators’ fees and expenses; court fees
and witness fees; legal fees and expenses; institution administration fees; and “any other expenses
incurred in connection with the arbitral or court proceedings and the arbitral award.”"!

This formulation explicitly rejects any narrow or restrictive construction, instead adopting an
expansive approach permitting tribunal consideration of genuine costs incurred in connection with
the dispute’s resolution

Section 31A(2): The “Costs Follow the Event” Presumption

Section 31A(2) establishes that the default rule is for the unsuccessful party to pay the successful
party’s costs, subject to express tribunal discretion to apply a different principle “for reasons to be
recorded in writing.”

This formulation inverts the pre-amendment position: rather than cost-shifting being discretionary
and exceptional, it becomes the norm, with departure requiring articulated justification.

The Supreme Court of India, in Oil and Natural Gas Corporation Ltd. v. Afcons Gunanusa JVi%U noted
that the 2015 amendment was intended to provide statutory recognition to this principle. The
rationale is twofold:

(1) asamatter of law, it logically follows from the decision on the underlying dispute and;
(2) as a matter of economic policy, it provides a deterrent against frivolous conduct and promotes
compliance with contractual obligations.

However, the principle remains rather flexible as subject to various circumstances.

The tribunal retains the discretion to make a different order, provided it records its reasons in writing.
The judiciary has long recognised the link between the success of a party and its entitlement to costs.

The provision further mandates that tribunal orders on costs be reasoned, directly addressing a pre-
amendment deficiency where many awards simply awarded costs without explanation.l®” This
requirement promotes transparency and principled decision-making.
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The Fourth Schedule: Model Fee Framework

The 2015 Amendment introduced a Fourth Schedule to the Act, containing a model fee framework for
arbitrators./®!

The Schedule provides fixed fee ranges based on the claim amount, intended to promote cost
predictability and prevent excessive arbitrator compensation.

Courts have subsequently applied the Schedule to determine “reasonable” arbitrator fees for purposes
of cost assessment.

[1.8] FACTORS DETERMINING REASONABLENESS OF COST CLAIMS

Tribunals employing a reasonableness standard for evaluating cost claims typically examine a
constellation of factors reflecting the necessity, propriety, and moderation of claimed expenditures.

While “costs follow the event” is the starting point, it is subject to the tribunal’s wide discretion.
Arbitral rules and statutes universally empower tribunals to apportion costs as they deem reasonable,
taking into account the specific circumstances of the case.

A critical factor influencing this discretion is the conduct of the parties. Unreasonable, disruptive, or
uncooperative behaviour can lead to a departure from the general rule, with tribunals penalising such
conduct through adverse costs orders.

Parties’ Procedural Conduct: Cooperation versus Obstruction

The conduct of parties before and during proceedings substantially influences reasonableness
determinations.

Tribunals frequently examine whether a party engaged in cooperative procedural management
(accepting reasonable limitations on discovery, agreeing to scheduling requests, meeting timetables)
versus obstructive conduct (dilatory timetable requests, excessive document-production demands,
repeated last-minute applications).[**

Where a party engages in prolonged delay tactics, imposes excessive document-production burdens on
opponents, or files numerous frivolous interlocutory applications, tribunals may reduce that party’s
cost entitlement or impose adverse costs orders, even if the party ultimately prevails on the merits.*?

The Iran-US Claims Tribunal in the investor-state dispute of Dadras International v. The Islamic
Republic of Iran!®!, found that the Respondents had caused “considerable disruption of the arbitral

process” by pursuing unfounded allegations of forgery and submitting key evidence from a witness
very late in the proceedings.

Although the Claimant was only partially successful, the Tribunal awarded a substantial amount for
costs, noting that the Respondents’ conduct forced the Claimant to incur significant additional
expense.

This illustrates that inappropriate conduct can be a decisive factor in costs allocation.

The US District Court in Let’s Go Aero, Inc. v. Forcome Co. Ltd.[®®, in an action to enforce an arbitral
award, exercised its discretion to award attorneys’ fees to the petitioner (Let's Go Aero). This was

owing to the court’s finding that the respondent (Forcome) had “acted vexatiously throughout this
enforcement proceeding” by refusing service, failing to respond to court orders, and raising baseless
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arguments.

This demonstrates that party conduct, particularly dilatory or bad faith tactics, can justify a costs
award even in jurisdictions that do not automatically follow the “costs follow the event” principle.

An emergency arbitrator under the HKIAC Rules in Smart King Ltd. v. Season Smart Limited*”, while
granting the claimant (Smart King) the interim relief sought, reduced the recoverable legal costs by
25%.

The reduction was justified because the claimant had made a late new application and amended its
requested relief late in the proceedings, which resulted in unnecessary costs for all parties.

The arbitral tribunal in Westland Helicopters Ltd v. Arab Organisation for Industralization®®! awarded
£18million against the losing party for he delayed the proceedings which lasted 13 years.

Attempts to Resolve Disputes and Settlement Offers

A party’s willingness to engage in settlement discussions, mediation, or negotiation, and the
reasonableness of settlement offers made, strongly influence cost awards.

Tribunals frequently award reduced costs to a party that rejected a reasonable settlement offer,
resulting in protracted proceedings, despite ultimately prevailing.

The “Calderbank offer” doctrine is recognised in English law and increasingly adopted in international

arbitration. It permits parties to make “without prejudice” settlement offers, which the tribunal may
consider when assessing costs.

Where a successful party obtains an award lower than a previously rejected settlement offer, the
tribunal may order the successful party to bear some portion of its own costs, reflecting that the party
should have accepted a more favourable settlement.

Utilisation of Technology to Reduce Costs

Increasingly, tribunals examine whether parties employed cost-saving technology and procedural
innovations.

Virtual hearings, Al-assisted document review, electronic document platforms, and remote expert
conferencing can substantially reduce arbitration costs.

Parties that refuse to adopt such technologies without justified basis may face cost reductions on the
theory that their claimed costs are higher than necessary.

Market Rates and Staffing Proportionality
A critical component of reasonableness assessment is evaluating whether the hourly rates charged by
counsel are consistent with market rates for the relevant jurisdiction, dispute type, and counsel

seniority.

Tribunals increasingly scrutinise billing rates, checking them against published market data and
reducing rates where they exceed regional norms.!*”!
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Similarly, tribunals examine staffing proportionality:

(1) whether multiple senior counsel was necessary given the case’s complexity;
(2) whether junior associates were deployed efficiently or provided duplicative services;
(3) whether in-house versus external counsel roles were appropriately divided.

Duplication of effort where multiple counsel perform identical research or prepare overlapping
submissions, is frequently identified as unreasonable and subject to cost reduction.”

Third-Party Funding Agreements and Interest Claims

The recovery of third-party funding costs remains contested, though English law has now clarified
that such costs are recoverable as “other costs” under Section 59(1)(c) of the Arbitration Act 1996."

However, tribunals scrutinise funding agreements and the reasonableness of funder fees, requiring
that the claimant establish that funding costs were genuinely incurred and were not excessive relative
to the recovery obtained.

[1.9] FACTORS DETERMINING REASONABILITY AND PROPORTIONALITY OF COST CLAIMS

Reasonableness is the universal standard for recoverable costs. Section 63(5) of the English Arbitration
Act 1996 allows for “a reasonable amount in respect of all costs reasonably incurred.” "%

Similarly, the LCIA Rules empower a tribunal to decide the amount of legal costs “on such reasonable
basis as it thinks appropriate.”” The assessment involves scrutinising various elements such as:

(1) Hourly Rates and Staffing: Tribunals will assess whether the hourly rates of legal representatives
are in line with market standards for counsel of similar experience and whether the staffing of the
case was appropriate and not excessive.

(2) Necessity of Work: Costs for work deemed unnecessary or for arguments that were doomed to fail
may be disallowed.

(3) Evidentiary Support: A party claiming costs bears the burden of proving them. This requires
providing sufficient details, such as breakdowns of time spent, hourly rates, and descriptions of work
performed. Failure to do so can result in a reduction or denial of costs.

The Singapore International Commercial Court (SICC) in Senda International Capital Ltd v Kiri
Industries Ltd"" clarified that “reasonable costs” under its rules are intended to compensate a
successful litigant for expenses “sensibly and reasonably incurred” in prosecuting its case.

The court starts with the actual costs incurred by the party and then assesses their reasonableness.

The Court of Appeal affirmed that the claiming party must provide a sufficient breakdown (e.g., hours,
rates, work type) to enable the court to conduct a meaningful assessment. A failure to provide a
breakdown for expert fees led to the court having to apply a broad-brush reduction.

The arbitrator under the AAA rules in Yellow Matter Entertainment LLC v. Scaeva Technologies Inc. "],
applied Delaware law and assessed the reasonableness of fees by considering factors from the
Delaware Lawyers’ Rules of Professional Conduct, including the time and labour required, the novelty
of the issues, the fees customarily charged, and the experience of the lawyers.
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The tribunal found the claimed hourly rates reasonable but applied a 5% reduction to the total fees due
to “block billing” and heavily redacted invoices, which made it impossible to assess the reasonableness
of time spent on specific tasks.

Proportionality, increasingly emphasised in modern arbitration practice, requires that costs bear a
rational relationship to dispute complexity, sums at issue, and case outcomes. While reasonableness
focuses on individual cost items, proportionality looks at the global picture.

The Singapore High Court in VV and Another v VW® extensively discussed the principle of
proportionality. The petitioner (original defendant) argued that a costs award of over $2.8 million was
wholly disproportionate to the original claimant’s claim of under $1 million.

The court acknowledged that proportionality is a cornerstone of the Singapore domestic justice
system, aimed at ensuring access to justice.

However, it held that this public policy concern does not extend to private international arbitrations,
where party autonomy is paramount. An arbitrator is not formally bound by the principle, though it
may be regarded as an aspect of reasonableness.

The court concluded that an arbitrator’s costs award, no matter how high, could not be set aside on
public policy grounds for being disproportionate.

The sole arbitrator in Cargo Levant Schiffahrtsgesellschaft mbh v. PSL Limited ”,a London-seated ad
hoc arbitration, explicitly noted that while the English Civil Procedure Rules do not formally apply,
they provide useful guidance.

He further affirmed that proportionality “is a factor to be taken into account when considering

whether costs were reasonably incurred” thereby treating it as an element of the overall
reasonableness assessment.

Dispute Complexity and Technical Subject Matter

Tribunals explicitly consider whether claimed costs reflect the legitimate technical complexity of the
dispute.

A patent infringement arbitration involving expert evidence from multiple technical disciplines,
requiring detailed claim-construction analysis and technical literature review, may justifiably involve
substantially higher costs than a straightforward breach-of-warranty claim."®!

Legal and Expert Costs Proportional to Staffing

Tribunals examine the proportionality of claimed legal and expert costs relative to the number of
issues litigated, the number of witnesses examined, and the quantity of documentary evidence
produced.

Where a claimant fields five counsel for 10 days of hearing on a contract with 500 pages of

discoverable documents, proportionality questions are raised regarding whether such staffing was
necessary versus economically rational.”
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Technology Deployment and Cost-Control Measures

Proportionality assessment increasingly rewards parties that implement technology-based cost-
control measures: capped budgets, phased billing, limited document-production protocols, Al-assisted
document triage, and procedural proposals reducing overall expenditure.

Tribunals recognise that these measures represent good-faith efforts to manage costs and frequently
reflect such efforts in reduced cost awards to unsuccessful opponents.[®”

Differences in Investor-State Dispute Settlement

The nature of the parties can influence costs awards. In purely commercial disputes between private
entities, the primary goal is often full compensation for the successful party.

However, in disputes involving states or state entities, such as those before the Iran-US Claims
Tribunal (IUSCT), a more cautious approach may be evident.

The IUSCT inSylvania Technical Systems, Inc. v. The Government of the Islamic Republic of Iran'®!,
awarded the successful claimant only $50,000 in costs, despite claimed legal fees of approximately
$265,000.

The Tribunal noted that in US courts, each party often bears its own legal costs, and also considered
the unique context of the Algiers Declarations’ Security Account, which provided an unusual level of
security for payment of the award.

This suggests that tribunals in such mixed disputes may be hesitant to award full costs as a matter of
course.

The claim in Near East Technological Services U.S.A., Inc. v. Islamic Republic of Iran Air Force!®”, was
dismissed for the lack of jurisdiction.

The Tribunal awarded the respondent state entity $5,000 in costs, noting that the claimant’s “lack of
coherence” in presenting its case had made the respondent's task more difficult. This reinforces that
even in jurisdictional dismissals, costs can be awarded to reflect procedural failings.

These cases indicate that while the same general principles apply, tribunals in investor-state or state-
contract disputes may exercise their discretion more conservatively, potentially awarding lower
amounts for costs than might be expected in a comparable commercial arbitration between private
parties, unless aggravated by poor conduct from one side.

The allocation of costs in international arbitration is a discretionary exercise guided by established
principles, with “costs follow the event” as the predominant starting point.

The overarching standards of reasonableness and proportionality serve as crucial checks on the
quantum of recoverable costs, though their application varies.

A clear trend across jurisdictions is the increasing weight given to party conduct; dilatory tactics,
unreasonable arguments, and procedural non-compliance are consistently penalised through costs

awards.

While tribunals in purely commercial arbitrations are moving towards ensuring a successful party is
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fully indemnified for sensibly incurred expenses, a more restrained approach may be observed in
disputes involving state entities.

Ultimately, the power to award costs remains one of the most important tools available to a tribunal to
ensure the fairness and efficiency of the arbitral process, delivering a final and just resolution to the
parties’ dispute.

[1.10] TIMING OF COST DETERMINATION: INTERIM ORDERS AND FINAL ASSESSMENT

Costs determination does not occur exclusively at the final award stage.

Sophisticated practice increasingly involves interim cost orders addressing procedural non-
compliance, security-for-costs applications, and costs consequences of unsuccessful preliminary
objections.

Interim Cost Orders for Procedural Breaches

Where a party fails to comply with procedural orders, exhibits dilatory conduct, or engages in abuse of
process, tribunals possess authority under institutional rules and common-law principles to issue
interim costs orders imposing immediate cost consequences, rather than deferring all costs issues to
the final award.®*

These interim orders serve disciplinary functions: they deter continued misbehaviour; they provide

partial compensation to compliant parties for costs imposed by non-compliance; and they permit
tribunals to address particularly egregious conduct without awaiting final decision.

Costs of Preliminary Objections and Jurisdictional Challenges

Tribunals frequently address costs of failed jurisdictional objections and preliminary challenges at the
conclusion of the preliminary phase, rather than deferring to final award.

Where a respondent raises a serious but ultimately unsuccessful jurisdictional objection requiring

extensive briefing and hearing time, the tribunal may order the respondent to bear the claimant’s
costs associated with meeting the challenge.®*

Final Determination of Costs

Section 31 of the Model Law and corresponding provisions in national laws mandate that tribunals fix
costs “in the final award” or specify procedures for subsequent determination.®

Most practice involves integral treatment of costs in the final award, with detailed articulation of the
allocation methodology and reasoning.

[1.11] DOCUMENTATION AND PROOF OF COSTS: TRIBUNAL REVIEW STANDARDS
Parties seeking cost recovery bear the burden of establishing costs claimed through documentary

evidence. Standards of proof and substantiation requirements vary across jurisdictions but generally
reflect principles of reasonableness and proportionality.
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Required Documentation and Proof

Parties support their cost claims by typically and mandatorily providing:

(1) invoices and fee statements from counsel, experts, and institutions;

(2) timesheets documenting counsel’s work; expert reports detailing the expert’s engagement, hours
worked, and fees charged;

(3) proof of payment or liability for claimed costs; and

(4) affidavits or witness statements confirming the necessity and quantum of claimed expenditures.
[86]

Tribunals examine cost documentation for consistency, reasonableness, and relationship to the
dispute’s actual requirements. Where invoices contain vague descriptions (“work on dispute” rather
than specific substantive or procedural detail), tribunals may disallow or reduce amounts due to
insufficient substantiation.®”!

Confidentiality and Sealed-Cover Procedures

Cost documentation often contains commercially sensitive information: counsel billing rates, internal
cost allocations, and proprietary client cost structures.

Parties frequently request that cost submissions be filed in sealed covers or redacted formats to
protect confidentiality.[®®!

Tribunals generally accommodate reasonable confidentiality requests, permitting parties to redact
hourly rates and internally sensitive information while requiring sufficient disclosure to permit
tribunal assessment of reasonableness and proportionality.

The balance reflects both legitimate confidentiality interests and the tribunal’s need for adequate
information to make informed cost decisions.

Tribunal Review of Billing Records and Reasonableness Assessment

Once cost documentation is filed, tribunals conduct detailed review of claimed costs, examining:

(1) billing rates against market data; time entries for specificity and reasonableness;
(2) expert fees against expert market standards;

(3) institutional costs against published schedules; and

(4) disbursements against necessity and reasonableness standards.®”!

This review function may result in substantial cost reductions. Research indicates that in
approximately 20-25% of arbitrations, tribunals reduce successful parties claimed costs by
meaningful margins (10-40%) based on reasonableness and proportionality assessments.!*"!

[1.12] COURT CHALLENGES TO COST AWARDS: STANDARDS OF REVIEW AND INTERVENTION
Supervising courts in various jurisdictions have articulated standards governing when they will

intervene in arbitral cost determinations, reflecting a general principle that tribunal discretion in
costs matters is extensive and appellate intervention appropriate only in exceptional circumstances.

Position in India

The Calcutta High Court in Steel Authority of India v. Shyam Sundar Choudhury " set aside a costs
award in favour of the successful party as a substantial part of the claims had been rejected.
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This is a case where the claimant had made a claim for Rs2.3 million and was awarded only Rs128,000
as the principal sum plus Rs75,000 in interest.

The Supreme Court in State of J§K v. Dev Dutt Pandit °? set aside a costs award, reasoning that when
claims are inflated out of all proportion, heavy costs should be awarded to the other party and the
party making such inflated claims should be deprived of costs.

As a separate claim for costs had been made in Mohinder Pal Singh v. Northern Railway.”®® The held
that arbitrator's decision to ignore such claim to be unjustified. It modified the award to include the
payment of reasonable costs.

The English Approach: Severe Irregularity Standard

Under Section 68 of the English Arbitration Act 1996, a party may challenge an award for “serious
irregularity” if the tribunal’s conduct or decision was so deficient as to justify setting aside the award.

Challenges to costs awards on this ground are rarely successful.

The court in Danilina v Chernukhin® confirmed that even where a costs award reflects legal error in
interpreting the tribunal’s cost-award powers, the error must rise to the level of an “excess of power”.

In other words, the tribunal must have awarded costs categories that were entirely outside its
authority—rather than mere erroneous exercise of discretion.

The Singapore Approach: Extreme Disproportionality

The Singapore High Court in VV v VW® articulated a stringent standard: costs awards will be set

aside only if they are “wholly disproportionate” or “shocking to the conscience,” representing a
departure so extreme as to warrant curial intervention.”!

This approach reflects the proposition that in arbitration, unlike litigation, the parties have greater
latitude to structure procedures and incur costs as they deem appropriate, and that courts should
rarely substitute their judgment for the tribunal’s discretionary cost determinations.

The SICC, designed for high-value international commercial disputes, adopts a costs regime aimed at
ensuring a successful litigant is not unfairly out-of-pocket for sensibly prosecuting its claim, starting

with actual costs incurred rather than a tariff-based system (see, Senda International).®

Australian Practice: Indemnity Costs on Award Challenges

Australian courts have also adopted a practice of awarding indemnity costs against parties who
unsuccessfully challenge arbitral awards, viewing such challenges as exceptional and discouraging
unmeritorious resistance to enforcement.”

Australian courts have developed a distinct jurisprudence regarding costs of award challenges.

The Australian Federal Court in Ye v Zeng (No. 5)"°° awarded the award-enforcing party indemnity
costs (costs on a higher basis than standard) against the unsuccessful award challenger, recognising
that a party resisting enforcement of a valid award should bear elevated costs consequences.**"

This approach contrasts with traditional Australian cost practice, which requires “special
circumstances” to justify departure from the standard “party and party” costs basis.
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[1.12] EMERGING TRENDS AND FUTURE DIRECTIONS

Costs practice in international arbitration continues to evolve, with several significant trends gaining
prominence.

Technology and Cost Control

The post-pandemic acceleration of virtual hearings, Al-assisted document review, and secure cloud-
based document platforms has substantially reduced traditional arbitration costs. Institutions
increasingly expect parties to deploy these technologies and may impose cost consequences on parties
refusing reasonable technology adoption.[**%

Proportionality as Mandatory Constraint

The trend toward mandatory proportionality assessment where tribunals are empowered to reduce
costs found disproportionate to dispute complexity, value, and outcome, regardless of reasonableness,
is becoming increasingly standard.

This represents a meaningful shift from earlier practice, which addressed proportionality mainly
where specific institutional provisions explicitly mandated consideration.

Cost Budgeting and Advance Disclosure

Leading arbitral institutions increasingly encourage or require that parties submit cost budgets at
early case-management stages, permitting tribunals to identify potential cost escalation and to guide
parties toward more efficient procedures.**

This development as borrowed from English civil litigation practice, promotes cost transparency and
permits earlier tribunal intervention to prevent excessive expenditure.

The Stockholm Chamber of Commerce™® and the International Chamber of Commerce " have issued
reports on the allocation of costs in international arbitration offer a compelling juxtaposition of
empirical insights and doctrinal evolution.

At their core, these reports underscore the arbitral tribunal’s discretion in apportioning costs,
tempered by principles designed to promote procedural equity and commercial sensibility.

This comparative examination describes the shared as well as divergent perspectives from the reports.

Primary Factor: Outcome of the Case (Costs Follow the Event)

Both reports recognize that the overall result of the dispute serves as the foundational basis for cost
allocation. Known as the “costs follow the event” principle, or simply “loser pays”, this approach
ensures that the prevailing party is typically reimbursed for reasonable expenses, thereby protecting
the winner from undue financial strain and deterring unfounded claims.

SCC Findings!®!

The SCC report confirms that the outcome of the case is the main factor for apportioning costs. In
cases with a clear winner, tribunals overwhelmingly order “full apportionment” where the
unsuccessful party is ordered to bear all costs of arbitration and the successful party's costs for legal
representation.
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This occurred in 69% of all cases reviewed for the 2024 SCC Report, a significant increase from 45% in
the 2016 Report: (17

(1) When the claimant's claims were fully awarded, 90.5% of tribunals ordered the respondent to bear
all costs.[*%!
(2) When the claimant's claims were rejected, 84.7% of tribunals ordered the claimant to bear all costs.[*%°!

ICC Findings™"!

The ICC report notes that while the ICC Rules do not contain a presumption in favour of the successful

party recovering costs, most arbitral tribunals adopt the “costs follow the event” approach as a starting
point.

The report acknowledges that determining the “successful” party is not always straightforward,
especially in complex disputes with multiple claims and counterclaims. Tribunals may assess success
by looking at the primary claim, apportioning on a claim-by-claim basis, or comparing the damages
awarded to the amount originally claimed.

Secondary Factor: Conduct of the Parties

Beyond the merits, both reports underscore that the parties’ behaviour during proceedings stands as a
crucial secondary lens, allowing tribunals to deviate from the “loser pays” principle, adjust allocations
and promote cooperative, streamlined processes.

SCC Findings'!

The SCC report identifies party conduct as the most common consideration when a tribunal departs
from a decision based purely on the outcome. Tribunals consider this under the "relevant
circumstances" provision in the SCC Rules.

Specific conduct includes:

(1) Whether the dispute could have been avoided (e.g., based on frivolous claims).

(2) Whether a party conducted the arbitration inefficiently, obstructed proceedings, or made
excessive requests.

(3) Refusal to comply with tribunal orders or failure to pay the advance on costs.

(4) Rejecting a settlement offer that was greater than the amount ultimately awarded.

ICC Findings™*?

The ICC report extensively details how improper conduct can influence cost allocation. The 2012 ICC
Rules explicitly empower tribunals to consider “the extent to which each party has conducted the

arbitration in an expeditious and cost-effective manner.”**!

Examples of conduct taken into account include:

(1) Procedural Misconduct: Guerrilla tactics, unfounded challenges against arbitrators, unnecessary
court involvement, and post-formation conflicts of interest.

(2) Document Production: Abusive requests for documents or improper failure to comply with
production orders.

(3) Evidence and Submissions: Presentation of false witness or expert evidence, or making false
submissions to mislead the tribunal.
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Reasonableness of Costs

A shared consideration across the reports is the non-negotiable standard of reasonableness, applied
universally to curb excesses and align awards with the dispute’s scale and needs, regardless of victory
or conduct.

The tribunals, by embedding this criterion, not only safeguard against disproportionate burdens but
also reinforce arbitration’s core ethos of equitable and measured restitution.

SCC Findings "4

Tribunals have reduced the amount awarded for legal representation on the basis that a party’s cost
statement was not considered entirely reasonable.

Factors considered include:

(1) The fees claimed by the counterparty, especially if one party’s costs are significantly higher.
(2) The complexity of the dispute and the work devoted to each issue.
(3) Whether costs were sufficiently evidenced or justified.

ICC Findings [**!

The ICC report finds reasonableness is a standard applied under most arbitration rules. Tribunals may
assess reasonableness by considering:

(1) Proportionality: Whether the costs are proportionate to the monetary value of the dispute.

(2) Reasonable Incurrence: Whether the amount of work was proportionate and reasonably incurred,
considering the complexity of the matter, the length of proceedings, and the efficiency of the parties’
actions.

(3) Substantiation: Whether the costs claimed are properly substantiated with satisfactory evidence.

Apportionment Methods

In scenarios without a decisive winner, the reports outline flexible strategies for dividing costs,
demonstrating tribunals’ ability to tailor outcomes to reflect partial achievements and equity.

SCC Findings ¢!

The SCC report categorizes apportionment into three buckets:

(1) Full Apportionment: The unsuccessful party bears all costs (69% of cases).

(2) Partial Apportionment: Costs are divided based on the relative success of the parties. This is the
most common approach when claims are partially awarded (58.5% of such cases).

(3) Standard Apportionment: Parties bear their own legal costs and share the arbitration costs
equally. This method is becoming less frequent (8% of cases overall).

ICC Findings "]
The ICC report confirms that tribunals often adjust the amount of costs recovered to reflect the degree

of success, rather than making an “all or nothing” award. The report also notes that an alternative,
though less common, starting point is that each party bears its own costs.
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In conclusion, the ICC and SCC reports reveal a cohesive framework: anchored on outcomes while
integrating conduct and reasonableness to yield equitable, defensible awards. This approach not only
upholds arbitration’s efficiency but also incentivizes strategic, ethical engagement.

Practitioners benefit by prioritising meticulous records and collaborative conduct, as these can
meaningfully sway the final financial resolution.

Chartered Institute of Arbitrators’ (CIARB) Guideline on Drafting Arbitral Awards Part III

The Chartered Institute of Arbitrators’ (CIARB) Guideline on Drafting Arbitral Awards Part III is an
instructive guide to all stakeholders on ‘Costs’.

The Guideline provides a comprehensive framework intended to foster consistency and best practice
in this domain.

The Guideline addresses the arbitrators’ powers, the principles for allocating costs, the determination
of what is recoverable, and the procedural aspects of issuing costs awards, offering crucial insights
for arbitrators, legal practitioners, and the parties themselves.

A foundational principle articulated by the Guideline is the imperative for proactive cost
management by the arbitral tribunal. Arbitrators are encouraged to engage with the parties at the
earliest possible stage, such as the first case management conference, to discuss and agree upon
measures to control the procedure and, consequently, the costs.!"**!

This early dialogue is vital for managing the expectations of parties from different legal backgrounds
and for establishing a transparent framework for cost recovery. When standard case management
techniques appear insufficient, the Guideline provides suggestions.

The tribunal may consider cost capping; placing a ceiling on the recoverable costs for the entire
arbitration or a specific part of it, provided this is not prohibited by the arbitration agreement or the
lex arbitri.[*!

This technique serves to discourage disproportionate spending and can level the playing field between
parties with disparate financial resources.

The principles and criteria the tribunal proposes to adopt for awarding costs should be clearly
communicated to the parties and recorded, preferably in the first procedural order.

When allocating liability for costs, the Guideline endorses the “costs follow the event” principle as a
starting point, whereby the unsuccessful party is generally expected to bear the costs of the successful
party.[*°]

However, it strongly advocates for a moderated and nuanced application of this rule, subject to a test
of reasonableness and proportionality. Arbitrators are directed to consider several key factors.

The primary consideration is the relative success of the parties, which requires a more granular
analysis than simply identifying a winner and loser. It involves assessing success on particular issues
and claims, especially in cases involving counterclaims.!**!

Furthermore, the conduct of the parties throughout the proceedings is a significant factor;
unreasonable behaviour, such as advancing spurious arguments, making delaying applications, or
presenting exaggerated claims, can lead to adverse cost consequences."*
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Conversely, a party that contributes to the efficient conduct of the proceedings may be viewed more
favourably. %

The Guideline also confirms that the tribunal may take into account any settlement offers made,
assessing whether a party acted reasonably in rejecting an offer by comparing it to the final award."**

The Guideline advises determination of which costs are recoverable, in two-stages.['**!

(1) The tribunal must identify the types of costs that are eligible for recovery. This category typically
includes legal fees, expenses for party-appointed experts and witnesses, and other reasonable out-of-
pocket expenses incurred for the arbitration.

The Guideline notes that parties’ internal costs, such as the time spent by company staff, are normally
irrecoverable as general operational expenses, but an exception may be made if such internal work
obviated the need for external counsel and resulted in an overall cost saving. Costs incurred in
ancillary court proceedings or prior to the commencement of the arbitration are generally not
recoverable, unless they were incurred in direct support of, or contributed to, the arbitration.

(2) At this stage, the process is to assess whether the costs claimed were reasonably incurred and are
proportionate to the matters in issue. The test of reasonableness involves determining if the activity
was necessary and if the amount claimed is objectively reasonable. The principle of proportionality
requires the tribunal to consider the costs in relation to the complexity of the case and the amount in
dispute, with the power to limit recovery if the costs appear disproportionate.

(3) Finally, the Guideline provides procedural clarity and guidance on the timing and content of costs
decisions. Arbitrators possess the authority to make interim decisions on costs at any point during the
proceedings.['®!

Such decisions should be recorded in a procedural order if not intended for immediate enforcement,
or in an interim or partial award if immediate payment and enforceability are desired.

The final decision on costs should ideally be included in the final award on the merits to avoid delay
and expense, although a separate, subsequent award on costs is also permissible.

The final costs award must be for a quantified amount and should provide reasons for the decision,
summarising the parties’ submissions and setting out the factors the tribunal considered.

For legal practitioners and their clients, the key takeaway is that their conduct and strategic decisions
have direct financial consequences. Maintaining a reasonable and proportionate approach to claims,
evidence, and procedural applications is paramount.

For arbitrators, the Guideline reinforces their role as active managers of the arbitral process, vested
with a wide discretion that must be exercised judiciously and transparently to ensure fairness and
efficiency.

Ultimately, the CIARB Guideline serves as an essential tool for all participants, promoting a more

predictable, consistent, and equitable approach to the allocation and recovery of costs in international
arbitration.
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[1.13] NOTES FOR LEGAL PRACTITIONERS

From a practitioner’s perspective, cost allocation should not be treated as an afterthought. Strategic
engagement with costs begins at the drafting stage of the arbitration agreement and continues
throughout the proceedings.

(1) First, counsel should be alert to statutory and institutional restrictions on pre-dispute agreements
allocating costs. In several jurisdictions, agreements that compel a party to bear costs irrespective of
outcome are unenforceable unless concluded after the dispute has arisen. Practitioners should
therefore reassess cost arrangements once arbitration is commenced.

(2) Secondly, effective cost recovery depends on discipline in record-keeping and proportionality in
strategy. Tribunals increasingly scrutinise fee claims for efficiency and necessity. Excessive staffing,
repetitive submissions, or inflated expert usage may undermine otherwise legitimate cost claims.

(3) Thirdly, submissions on costs should be structured, evidence-based, and responsive to the
tribunal’s stated criteria. Where partial success has been achieved, practitioners should assist the
tribunal by proposing rational methods of apportionment rather than insisting on absolute recovery.

Finally, counsel should anticipate that procedural conduct, including cooperation, adherence to
timetables, and openness to settlement, which may materially influence the tribunal’s cost
determination.

[1.14] CONCLUSION

The allocation and assessment of costs in international arbitration reflects a sophisticated interplay
of statutory frameworks, institutional rules, established jurisprudence, and discretionary tribunal
judgment.

Across leading common-law jurisdictions, consensus has emerged regarding fundamental principles:

() Costs should follow the event as a presumption, subject to tribunal discretion to depart where
circumstances warrant;

(2) Costs must be reasonable and proportionate to dispute complexity, legal issues involved, and
quantum at issue; and

(3) Tribunal discretion in cost matters is extensive, with supervising courts intervening only in
exceptional circumstances of manifest excess of power or serious procedural irregularity.

The trajectory of international arbitration practice points toward enhanced cost discipline, greater
tribunal authority to impose efficiency incentives through cost allocation, and progressive
refinement of standards governing reasonableness and proportionality.

These developments reflect a maturation of arbitration jurisprudence and a recognition that cost
control—through both institutional procedures and tribunal authority represents essential to
maintaining arbitration’s comparative advantage over litigation and ensuring access to justice for
parties of varying resources.
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